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DETAILED ACTION 

Claim Rejections - 35 USC § 103 

1 . The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

2. Claims 1-2, 6-8, 10-11, 17-19, 29-30, and 33 are rejected under 35 U.S.C. 103(a) 
as being unpatentable over Alperovich et al. (US 6,298,247 B1), hereinafter Alperovich. 

Claim 1 

Alperovich teaches in a mobile client device, a method of operation comprising 
(Column 2 Lines 30-35, "a mobile station (MS) 100 which may represent a landline 
phone, portable station, a hand-held station, a hands-free station or a vehicle- 
installed station for use in a wireless telecommunications network"): 

first providing, by the mobile client device, a first audio signal at a first audio 
volume level to a user; 

determining by the mobile client device, the first audio volume level at which the 
mobile client device is being utilized by the user for the first audio signal; and 

second providing , by the mobile client device, to the user a second audio signal 
at a second audio volume level, the second audio volume level being based at least in 
part on the first audio volume level initiall y; and 

while providing the first and second audio signals, increasing, by the mobile client 
device, the second audio volume level from the initial volume level, the increased 
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second audio volume level being different from the first audio volume level (Column 3 
Lines 39-42, "VC1402 may perform volume control function by performing 
selected filter gain on primary audio signal 406 based on secondary audio signal 
408" and See figure 3, "Increase volume command or Decrease volume 
command"). 

Alperovich does not specifically disclose incrementally increasing the second 
audio volume level , however it would have been obvious to one of ordinary skill in the 
art at the time of invention to implement this feature. In order for the user to increase 
the audio volume level, the user must use a button which sends a signal to the device 
causing it to incrementally increase the volume a predetermined amount. In the 
applicants system where the control of the volume is to be carried out by the device 
itself, it would have been obvious to one of ordinary skill in the art to modify the device 
to simply automate this feature to increment the volume to the desired level. 



Claim 2 

Alperovich teaches the method of claim 1, wherein said determining comprises 
the mobile client device determining a first audio volume level at which the mobile client 
device is being utilized by a user for a first audio signal corresponding to music 
associated with output of at least one of an MP3 player and a radio (Column 3 Lines 
29-34, "primary audio signal 406 is the signal resulting from radio signals 
received by MS 400 from a remote base station system") included with the mobile 
client device (Column 3 Lines 39-42, "VC1402 may perform volume control 
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function by performing selected filter gain on primary audio signal 406 based on 
secondary audio signal 408"). 

Claim 6 

Alperovich teaches the method of claim 1, wherein said incrementally increasing 
comprises incrementally increasing the second audio volume level by a selected one of 
a constant increment and an increasing increment (Column 3 Lines 39-42, "VC1402 
may perform volume control function by performing selected filter gain on 
primary audio signal 406 based on secondary audio signal 408" and See figure 3, 
"Increase volume command or Decrease volume command"). 

Claim 7 

Alperovich teaches the method of claim 1, wherein said determining comprises 
the mobile client device determining the first audio volume level measured as an audio 
power level (See Figure 3, "Measurement report (db)"). 

Claim 8 

Alperovich teaches the method of claim 7, wherein said determining a comprises 
the mobile client device determining the first audio volume level measured as at least 
one of volts, watts, and decibels (See Figure 3, "Measurement report (db)"). 
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Claim 10 

Alperovich teaches the wireless mobile phone comprising (Column 2 Lines 30- 
35, "a mobile station (MS) 100 which may represent a landline phone, portable 
station, a hand-held station, a hands-free station or a vehicle-installed station for 
use in a wireless telecommunications network"): 

a first audio resource, the first audio resource equipped to provide a first audio 
signal at a first audio volume level at which the mobile phone is being utilized by a user 
for the first audio signal; and 

a second audio resource, wherein the second audio resource is equipped to 
provide a second audio signal at a second audio volume level to the user, the second 
audio volume level being based at least in part on the first audio volume level initially^ 
and 

when the wireless mobile phone provides the first and second audio signals, 
increase the second audio volume level from the initial volume level, the increased 
second audio volume level being different from the first audio volume level . 

(Column 3 Lines 39-42, "VC1402 may perform volume control function by 
performing selected filter gain on primary audio signal 406 based on secondary 
audio signal 408" and See figure 3, "Increase volume command or Decrease 
volume command"). 

Alperovich does not specifically disclose incrementally increasing the second 
audio volume level , however it would have been obvious to one of ordinary skill in the 
art at the time of invention to implement this feature. In order for the user to increase 
the audio volume level, the user must use a button which sends a signal to the device 



Application/Control Number: 1 0/531 ,1 62 Page 6 

Art Unit: 2146 

causing it to incrementally increase the volume a predetermined amount. In the 
applicants system where the control of the volume is to be carried out by the device 
itself, it would have been obvious to one of ordinary skill in the art to modify the device 
to simply automate this feature to increment the volume to the desired level. 



Claim 11 

Alperovich teaches the wireless mobile phone of claim 10, wherein the first audio 
resource comprises at least one of an MP3 player and a radio (Column 3 Lines 29-34, 
"primary audio signal 406 is the signal resulting from radio signals received by 
MS 400 from a remote base station system"). 



Claim 17 

Alperovich teaches the wireless mobile phone of claim 10, wherein second audio 
resource is_equipped to incrementally increase the second audio volume level by a 
selected one of a constant increment and an increasing increment (Column 3 Lines 39- 
42, "VC1402 may perform volume control function by performing selected filter 
gain on primary audio signal 406 based on secondary audio signal 408" and See 
figure 3, "Increase volume command or Decrease volume command"). 
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Claim 18 

Alperovich teaches the wireless mobile phone of claim 10, wherein the first and 
second audio volume levels are measured as audio power levels (See Figure 3, 
"Measurement report (db)"). 

Claim 19 

Alperovich teaches the wireless mobile phone of claim 18, wherein the audio 
power levels are measured in at least one of volts, watts, and decibels (See Figure 3, 
"Measurement report (db)"). 

Claim 29 

Alperovich teaches the mobile client device comprising (Column 2 Lines 30-35, 
"a mobile station (MS) 100 which may represent a landline phone, portable 
station, a hand-held station, a hands-free station or a vehicle-installed station for 
use in a wireless telecommunications network"): 

a storage medium having stored therein a plurality of programming instructions 
(Column 2 Lines 50-56, "ENMD 102 may also be communicably coupled to a 
memory module (MM) 108, such as a SIM or smart card, via an interface 110. MM 
108 is a device within MS 100 for storing subscriber-related information, including 
the subscriber's volume control data, and associated software supporting the 
volume control application"), which when executed, the instructions cause the mobile 
client device to 

first provide a first audio signal at a first audio volume to a user. 
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determine the first audio volume level at which the mobile client device is being 
utilized by the user for the first audio signal, 

second provide a second audio signal at a second audio volume level to the 
user, the second audio volume level being based at least in part on the first audio 
volume level initially , and 

when the mobile client provides the first and second audio signals, increase the 
second audio volume level from the initial volume level, the increased second audio 
volume level being different from the first audio volume level: and 

a processor coupled to the storage medium to execute the programming 
instructions (Column 3 Lines 39-42, "VC1402 may perform volume control function 
by performing selected filter gain on primary audio signal 406 based on 
secondary audio signal 408" and See figure 3, "Increase volume command or 
Decrease volume command"). 

Alperovich does not specifically disclose incrementally increasing the second 
audio volume level , however it would have been obvious to one of ordinary skill in the 
art at the time of invention to implement this feature. In order for the user to increase 
the audio volume level, the user must use a button which sends a signal to the device 
causing it to incrementally increase the volume a predetermined amount. In the 
applicants system where the control of the volume is to be carried out by the device 
itself, it would have been obvious to one of ordinary skill in the art to modify the device 
to simply automate this feature to increment the volume to the desired level. 
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Claim 30 

Alperovich teaches the mobile client device of claim 29, wherein the first audio 
signal corresponds to music associated with output of at least one of an MP3 player and 
a radio (Column 3 Lines 29-34, "primary audio signal 406 is the signal resulting 
from radio signals received by MS 400 from a remote base station system") 
included with the mobile client device (Column 3 Lines 39-42, "VC1402 may perform 
volume control function by performing selected filter gain on primary audio 
signal 406 based on secondary audio signal 408"). 

Claim 33 

Alperovich teaches the mobile client device of claim 29, wherein the first audio 
volume level is measured as an audio power level (See Figure 3, "Measurement 
report (db)"). 

3. Claims 5 and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Alperovich et al. (US 6,298,247 B1), hereinafter Alperovich, in view of Goebel (US 
2004/0105538 A1). 

Claim 5 

Alperovich teaches the method of claim 1_, wherein said incrementally increasing 
comprises incrementally increasing the second audio volume level to a pre-determined 
audio volume level limit (Column 3 Lines 39-42, "VC1402 may perform volume 
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control function by performing selected filter gain on primary audio signal 406 
based on secondary audio signal 408" and See figure 3, "Increase volume 
command or Decrease volume command"). 

Alperovich does not specifically disclose the audio volume level limit above which 
hearing damage is likely to occur. 

Goebel teaches "After receiving a signal from the evaluation circuit 8, the 
computer unit 21 automatically reduces the volume of the ear piece 2. This reliably 
avoids damage to the hearing of the operator." 

It would have been obvious to one of ordinary skill in the art at the time of 
invention to incorporate the teachings of Goebel's telephone with Alperovich's method 
for automatic volume control. Alperovich inherently teaches having a volume limit and 
Goebel teaches a method of reducing volume in order to prevent damage to the hearing 
of the operator. It would have been obvious to one of ordinary skill in the art to set the 
volume limit at a level that would reduce danger of causing hearing damage to the 
operator, as doing so would ensure that the user will maintain the ability to further use 
the device as intended. 



Claim 16 

Alperovich teaches the wireless mobile phone of claim 10, wherein the second 
audio resource is equipped to incrementally increase the second audio volume level to 
a pre-determined audio volume level limit fColumn 3 Lines 39-42, "VC1402 may 
perform volume control function by performing selected filter gain on primary 
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audio signal 406 based on secondary audio signal 408" and See figure 3, 
"Increase volume command or Decrease volume command"). 

Alperovich does not specifically disclose the audio volume level limit above which 
hearing damage is likely to occur. 

Goebel teaches "After receiving a signal from the evaluation circuit 8, the 
computer unit 21 automatically reduces the volume of the ear piece 2. This reliably 
avoids damage to the hearing of the operator." 

It would have been obvious to one of ordinary skill in the art at the time of 
invention to incorporate the teachings of Goebel's telephone with Alperovich's method 
for automatic volume control. Alperovich inherently teaches having a volume limit and 
Goebel teaches a method of reducing volume in order to prevent damage to the hearing 
of the operator. It would have been obvious to one of ordinary skill in the art to set the 
volume limit at a level that would reduce danger of causing hearing damage to the 
operator, as doing so would ensure that the user will maintain the ability to further use 
the device as intended. 

4. Claims 3, 9, 12-14, 20, and 31 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Alperovich et al. (US 6,298,247 B1) hereinafter Alperovich in view of 
Alberth, Jr. et al. (US 6,351 ,653 B1 ) hereinafter Alberth. 
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Claim 3 

Alperovich does not specifically disclose the method of claim 1 , wherein said 
second providing comprises the mobile client device providing the second audio signal 
corresponding to a ring tone associated alert for at least a selected one from the grouop 
consisting of an incoming call, a received indication of a text message, and a wireless 
mobile phone system utilities warning. 

Alberth teaches in Column 7-8 Lines 62-4, "FIG. 6 is a flowchart for using 
alternate alarms when a page is detected. In Step 610, the cellular telephone detects a 
page signal from the radio 120. In Step, 620, the control circuitry 205 determines 
whether the cellular telephone 1 1 0 has a cellular phone call. In Step 630, if there is a 
cellular call, a first alarm is activated. The first alarm may be selected by the user and 
may alert the user with tones, vibrations, lights, and other means. The first alarm has a 
low volume or other adjustments to compensate for the close proximity of the cellular 
telephone 1 10 to the user". 

It would have been obvious at the time of the invention to one of ordinary skill in 
the art to modify Alperovich's Method and Apparatus for Automatic Volume Control to 
work Alberth's Cellular Telephone which teacher Simultaneous Radio and Cellular 
Communications. The inclusion of Alperovich's Method and Apparatus for Automatic 
Volume Control would allow the Cellular Telephone to operate more effectively and 
allow for more features that would be useful to the user. 
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Claim 9 

Alperovich does not specifically disclose the method of claim 1 , wherein said first 
and second providing comprises the mobile client device mixing said first and second 
audio signals. 

Alberth teaches in FIG. 3 #340 and 350 "Combine radio downlink signal and 
cellular downlink signal into combined audio signal" and "Convey combined audio signal 
to speaker" respectively. 

It would have been obvious at the time of the invention to one of ordinary skill in 
the art to modify Alperovich's Method and Apparatus for Automatic Volume Control to 
work Alberth's Cellular Telephone which teacher Simultaneous Radio and Cellular 
Communications. The inclusion of Alperovich's Method and Apparatus for Automatic 
Volume Control would allow the Cellular Telephone to operate more effectively and 
allow for more features that would be useful to the user. 



Claim 12 

Alperovich does not specifically disclose the wireless mobile phone of claim 10, 
wherein the second audio resource comprises an audio resource equipped to receive a 
delivery of a message alert to the user. 

Alberth teaches in Column 7-8 Lines 62-2, "FIG. 6 is a flowchart for using 
alternate alarms when a page is detected. In Step 610, the cellular telephone detects a 
page signal from the radio 120. In Step, 620, the control circuitry 205 determines 
whether the cellular telephone 1 1 0 has a cellular phone call. In Step 630, if there is a 
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cellular call, a first alarm is activated. The first alarm may be selected by the user and 
may alert the user with tones, vibrations, lights, and other means"). 

It would have been obvious at the time of the invention to one of ordinary skill in 
the art to modify Alperovich's Method and Apparatus for Automatic Volume Control to 
work Alberth's Cellular Telephone which teacher Simultaneous Radio and Cellular 
Communications. The inclusion of Alperovich's Method and Apparatus for Automatic 
Volume Control would allow the Cellular Telephone to operate more effectively and 
allow for more features that would be useful to the user. 



Claim 13 

Alperovich does not specifically disclose the wireless mobile phone of claim 12, 
wherein the audio resource equipped to receive a delivery of a message alert comprises 
a ring tone generator. 

Alberth teaches in Column 7-8 Lines 62-2, "FIG. 6 is a flowchart for using 
alternate alarms when a page is detected. In Step 610, the cellular telephone detects a 
page signal from the radio 120. In Step, 620, the control circuitry 205 determines 
whether the cellular telephone 1 1 0 has a cellular phone call. In Step 630, if there is a 
cellular call, a first alarm is activated. The first alarm may be selected by the user and 
may alert the user with tones, vibrations, lights, and other means"). 

It would have been obvious at the time of the invention to one of ordinary skill in 
the art to modify Alperovich's Method and Apparatus for Automatic Volume Control to 
work Alberth's Cellular Telephone which teacher Simultaneous Radio and Cellular 
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Communications. The inclusion of Alperovich's Method and Apparatus for Automatic 
Volume Control would allow the Cellular Telephone to operate more effectively and 
allow for more features that would be useful to the user. 



Claim 14 

Alperovich does not specifically disclose the wireless mobile phone of claim 12, 
wherein the audio resource is equipped to receive a delivery of a message alert for at 
least a selected one from the group consisting of an incoming call, a received indication 
of a text message, and a wireless mobile phone system utilities warning. 

Alberth teaches in Column 7-8 Lines 62-2, "FIG. 6 is a flowchart for using 
alternate alarms when a page is detected. In Step 610, the cellular telephone detects a 
page signal from the radio 120. In Step, 620, the control circuitry 205 determines 
whether the cellular telephone 1 1 0 has a cellular phone call. In Step 630, if there is a 
cellular call, a first alarm is activated. The first alarm may be selected by the user and 
may alert the user with tones, vibrations, lights, and other means"). 

It would have been obvious at the time of the invention to one of ordinary skill in 
the art to modify Alperovich's Method and Apparatus for Automatic Volume Control to 
work Alberth's Cellular Telephone which teacher Simultaneous Radio and Cellular 
Communications. The inclusion of Alperovich's Method and Apparatus for Automatic 
Volume Control would allow the Cellular Telephone to operate more effectively and 
allow for more features that would be useful to the user. 
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Claim 20 

Alperovich does not specifically disclose the wireless mobile phone of claim 10 
further comprising a mixer, the mixer equipped to mix the first and second audio signals. 

Alberth teaches in FIG. 3 #340 and 350 "Combine radio downlink signal and 
cellular downlink signal into combined audio signal" and "Convey combined audio signal 
to speaker" respectively. 

It would have been obvious at the time of the invention to one of ordinary skill in 
the art to modify Alperovich's Method and Apparatus for Automatic Volume Control to 
work Alberth's Cellular Telephone which teacher Simultaneous Radio and Cellular 
Communications. The inclusion of Alperovich's Method and Apparatus for Automatic 
Volume Control would allow the Cellular Telephone to operate more effectively and 
allow for more features that would be useful to the user. 



Claim 31 

Alperovich does not specifically disclose the mobile client device of claim 29, 
wherein the second audio signal corresponds to a ring tone associated alert for at least 
a selected one from the group consisting of an incoming call, a received indication of a 
text message, and a wireless mobile phone system utilities warning. 

Alberth teaches in Column 7-8 Lines 62-2, "FIG. 6 is a flowchart for using 
alternate alarms when a page is detected. In Step 610, the cellular telephone detects a 
page signal from the radio 120. In Step, 620, the control circuitry 205 determines 
whether the cellular telephone 1 1 0 has a cellular phone call. In Step 630, if there is a 
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cellular call, a first alarm is activated. The first alarm may be selected by the user and 
may alert the user with tones, vibrations, lights, and other means"). 

It would have been obvious at the time of the invention to one of ordinary skill in 
the art to modify Alperovich's Method and Apparatus for Automatic Volume Control to 
work Alberth's Cellular Telephone which teacher Simultaneous Radio and Cellular 
Communications. The inclusion of Alperovich's Method and Apparatus for Automatic 
Volume Control would allow the Cellular Telephone to operate more effectively and 
allow for more features that would be useful to the user. 

Response to Arguments 

5. Applicant's arguments directly below filed on 1 0/05/2007 have been fully 
considered but they are not persuasive. 

Applicant argues: 

In rejecting claim 1, the Examiner points to col. 3, lines 39-42 of Alperovich, and 
quotes the following from that passage: "VC 402 may perform volume control function 
by performing selected filter grain on primary audio signal 406 based on secondary 
audio signal 408." This and other passages of Alperovich describe a mobile device 
equipped to automatically adjust volume based on subscriber volume preferences. The 
subscriber volume preferences are determined by the device by observing a level of 
background noise and, simultaneously, a volume level selected by a user. In further 
use, when that background noise level is again observed by the mobile device, the 
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mobile device automatically increases or decreases the volume level based on the 
preference for that backgound noise level (see Figure 3, Step "Increase Volume 
Command"). In an embodiment illustrated by Figure 4 and described by the passage 
quoted by the Examiner, two audio signals are provided to the user, one of the signals 
being the user's own voice as detected by a microphone of the mobile device. In this 
embodiment, the volume level of the other audio signal is adjusted based on the volume 
level of the user's voice ("primary audio signal 406 based on secondary audio signal 
408"). 

In response, Applicants have amended claim 1, overcoming the Examiner's 
rejection. Claim 1 now recites "while providing the first and second audio signals, 
incrementally increasing, by the mobile client device, the second audio volume level 
from the initial volume level, the increased second audio volume level being different 
from the first audio volume level. " As recited, the second audio volume level of the 
second signal is different from the first audio volume level of the first signal after the 
increase. 

In contrast, Alperovich teaches increasing/decreasing the primary audio signal 
volume to be identical to the secondary audio signal (user's voice) volume. Thus, while 
the volumes of the two signals may initially have been different, they are increased or 
decreased to be the same. After the volume increase/decrease, the two signal volumes 
in Alperovich are identical. Thus, Alperovich does not teach, in as complete of detail as 
is claimed, the incremental increasing recited by amended claim 1. 
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Examiner disagrees. Alperovich does not teach increasing/decresing the primary 
audio signal volume to be identical to the secondary audio signal volume. The 
examiner asserts that the applicant is mistaken. Alperovich discloses in the summary of 
the invention that the method "automatically adjusting the volume level of the audio 
signal to the preferred volume level". Furthermore, in Column 3 Lines 38-46, Alperovich 
further describes the method where "The gain of the desired signal and the gain of the 
undesired noise are adjusted according to the user's preferences". Examiner asserts 
that Alperovich does not disclose or even suggest that these two volume levels should 
be identical. 

6. Applicant's arguments shown below with respect to claims 1 , 5, and 1 6 have 
been considered but are moot in view of the new ground(s) of rejection. 

Applicant arguments considered moot: 

Further, Alperovich provides no suggestion of the incremental increasing recited 
by of claim 1. Alperovich bases the volume of the primary signal on the volume of the 
user's voice because it serves Alperovich's purpose of automatically providing a good 
volume level in light of background noise. Alperovich is solely concerned with 
distinguishing mobile device audio signals from background noise, not with 
distinguishing mobile device audio signals from each other. Claim 1, in contrast, is 
concerned in part with distinguishing audio signals of the mobile device from each other 
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(See page 2, lines 8-12 of Applicant's Specification). Thus, one of ordinary skill simply 
would not find any reason in Alperovich to modify Alperovich to practice the incremental 
increase recited by claim 1. 

Also, claims 5 and 16 are patentable over Alperovich for additional reasons. 
Claims 5 and 16 recite "wherein said incrementally increasing comprises incrementally 
increasing the second audio volume level to a pre-determined audio volume level limit 
above which hearing damage is likely to occur." While Alperovich may inherently teach 
some sort of maximum volume of the mobile device above which volume increase is 
mechanically impossible, nothing in Alperovich teaches or suggests limiting volume 
increases based on potential hearing damage. In fact, by increasing volume only to the 
volume level of the user's voice or a previous volume level selected by the user, 
Alperovich teaches away from the need for any sort of pre-determined volume level 
limit. 



Conclusion 

7. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
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mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to FARHAD ALI whose telephone number is (571)270- 
1920. The examiner can normally be reached on Monday thru Friday, 7:30am to 
5:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jeffrey C. Pwu can be reached on (571) 272-6798. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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